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EXECUTIVE SUMMARY

Entrepreneurship is the engine of long-term economic growth and dynamism. For the United
States in particular, foreign-born entrepreneurs have made up an extraordinary share of our most
successful companies and technological achievements. To encourage the vitally important flow
of immigrant entrepreneurs, and to accommodate the growing need for an entrepreneur-specific
pathway into the country, the Department of Homeland Security (DHS) adopted the International
Entrepreneur Rule (IER) in early 2017.

The rule was quickly put on hold by the incoming Trump Administration, but was never removed
from the Code of Federal Regulations. With support from the new Biden Administration, the IER

could quickly become an essential pathway to attract and retain foreign-born entrepreneurs who
seek to build their businesses within the United States.

Using the DHS estimate that 2,940 entrepreneurs per year would come to the country through
the IER, after adjusting for expected business failure rates, we project these entrepreneurs would
produce approximately 100,000 jobs over ten years if they produce only the minimum number
required for parole extension. If they mirror the average job growth of firms their age, we project
more than 160,000 jobs over ten years. If 50 percent of them are high-growth STEM firms, we
project more than 300,000 jobs over ten years.



If the number of yearly entrepreneurs is larger than DHS projected, job growth could be
considerably higher:

Total 10 year job creation from the IER

Number of projected jobs created under different yearly entrepreneur flows
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This paper proposes the following recommendations for the new administration, both
immediate and longer term:

e Publicize the International Entrepreneur Rule and credibly signal to stakeholders that the
IER will receive agency attention and resources

e [ssue new guidance documents to agency adjudicators to clarify evidentiary standards
and make it reasonably straightforward for investors to prove they meet qualifying criteria

e |ssue new guidance directing U.S. Citizenship and Immigration Services (USCIS) and U.S.
Customs and Border Protection (CBP) to grant beneficiaries the full initial 30 months of
parole, absent extraordinary circumstances

e |ssue future rulemaking to improve the IER based on feedback from stakeholder groups
Pursue a long-term legislative solution to stabilize immigration pathways for
entrepreneurs

INTRODUCTION

More than half of America's billion-dollar startups were founded by immigrants, and 80 percent
have immigrants in a core product design or management role.! Though immigrants make up
only 18 percent of our workforce, they have won 39 percent of our Nobel Prizes in science,

T Anderson, Stuart. " Immigrants and Billion Dollar Companies.” National Foundation for American Policy. October 2018. https:/nfap.com/wp-content,

uploads/2018/10/2018-BILLION-DOLLAR-STARTUPS.NFAP-Policy-Brief.2018.pdf
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comprise 31 percent of our Ph.D. population, and produce 28 percent of our high-quality patents.2
To be clear, this is not because immigrants are inherently smarter than the average native-born
worker, but instead because of strong selection effects wherein many of the talented and
entrepreneurial people from many countries are the individuals most likely to emigrate in search
of new opportunities.?

Importantly, global competition for this population of international entrepreneurs is heating up
rapidly.4 Countries like Canada, Australia, and the U.K. have adopted versions of a startup visa to
create a dedicated pathway for international entrepreneurs,® while other countries like China have
elaborate talent recruitment programs to try and bring back talented students and workers who
are living internationally.6

In contrast to this global trend, the United States does not have a statutory startup visa category,
and trying to use traditional pathways such as the H-1B visa can be very difficult for an
entrepreneur, if not impossible. Other pathways for highly skilled immigrants, including the O-1,
EB-1, and EB-2 visas, rely on a strong record of prior accomplishments and are not a good fit for
entrepreneurs whose potential accomplishments lie in the future. Entrepreneurs like Steve Jobs
or Bill Gates had little track record of success before founding Apple and Microsoft; if they had
been born in another country, it is unlikely that traditional employment-based U.S. immigration
pathways would have let them start their respective firms here. This inability to recognize
prospective success is one of the core deficiencies in our immigration system that the IER was
designed to address.

Unfortunately, much damage has been done to the United States’ reputation as the prime
destination for the world's inventors and technical practitioners over the last four years. It is
vitally important that under the new administration, we begin attracting this valuable global talent
again and opening pathways for their legal residence. The |ER has the advantage of already
existing——quite literally—in the federal rulebook, and so it can be revived immediately. For
policymakers looking to quickly re-establish the United States as the top stop for international
entrepreneurs, strengthening the IER should be an appealing first step.

2 Shambaugh, Jay, Ryan Nunn, and Becca Portman. “Eleven Facts about Innovation and Patents.” Brookings Institute. December 2017. https:/

www.brookings.edu/wp-content/uploads/2017/12/thp 20171213 _eleven_facts_innovation_patents.pdf

3Chiswick, Barry, "Are Immigrants Favorably Self-Selected? An Economic Analysis’, Institute for Labor Economics, March 2000. https:/www.iza.org/
publications/dp/131/are-immigrants-favorably-self-selected-an-economic-analysis

4 Watney, Caleb. “The Global Competition for Scientific Minds Is Heating Up.” National Review. February 24, 2020. https://www.nationalreview.com
2020/02/us-immigration-policy-global-competition-for-scientific-minds-heating-up,

5 Lau, Dominic. “The International Startup Visa Guide." Medium. February 25, 2018. https:/medium.com/@dominiclau/the-international-startup-visa-
guide-eb01bd1a46e8

6 “Thousand Talents Plan.” Wikipedia. January 2021. https:/en.wikipedia.org/wiki/Thousand Talents_Plan
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The Biden administration has made it clear that immigration makes the U.S. a stronger, more
dynamic country.” Nowhere is this more obvious than with international entrepreneurs who very
directly grow the pie of economic opportunity for native-born Americans. The political moment is
ripe for action on immigration with public support for increasing immigration at record highsg
—— high-skill immigration is especially popular receiving support from 78 percent of the U.S.
population.?

Importantly, this proposal is complementary with the wide array of immigration proposals
already being pursued by this administration. The IER operates through parole authority that
does not impact existing visa caps for other programs, and not needing legislation or immediate
regulatory action to operate means the IER is low-hanging fruit from an administrative
perspective.

A BRIEF PRIMER ON THE INTERNATIONAL ENTREPRENEUR RULE

The IER was finalized at the end of the Obama Administration as a way for the federal
government to attract entrepreneurs to launch innovative startups in the United States. It is a
federal regulation that was developed by DHS, rooted in the DHS Secretary's statutory authority
to grant parole on a case-by-case basis for “urgent humanitarian reasons or significant public
benefit."10 (In the context of immigration law, “parole” simply means temporary permission to be
in the United States; it has nothing to do with “parole” in the context of criminal law.)

The Secretary's discretionary parole power has historically been used for those with serious
medical conditions who must seek treatment in the United States, individuals who are required to
testify in court, individuals cooperating with law enforcement agencies, and volunteers who are
assisting U.S. communities after natural or other disasters.’! Recipients of this temporary parole,
however, do not have an official immigration status. They are merely permitted to stay in the
United States for an amount of time determined by DHS, after which they must leave the country.

With the International Entrepreneur Rule, DHS first articulated its use of parole for individuals
who could provide a “significant public benefit” by starting innovating businesses with high
potential for growth in the United States.’? In the rule, DHS outlined the requirements for the
types of entrepreneurs and startups that would be considered eligible for entry into the United
States with parole. To be considered for parole, entrepreneurs must:

7"The Biden Plan for Securing Our Values as a Nation of Immigrants.” joebiden.com. January 2021. https:/joebiden.com/immigration,

8 Younis, Mohamed. "“Americans Want More, Not Less, Immigration for First Time." Gallup. July 1, 2020. https:/news.qgallup.com/poll/313106/americans-
not-less-immigration-first-time.aspx

9 Connor, Phillip, and Neil Ruiz. “Majority of U.S. Public Supports High-Skilled Immigration.” Pew Research. January 22, 2019. https:/
www.pewresearch.org/global/2019/01/22/majority-of-u-s-public-supports-high-skilled-immigration

10 “International Entrepreneur Rule." Department of Homeland Security. January 17, 2017. https://www.govinfo.gov/content/pkg/FR-2017-01-17/pdf,
2017-00481.pdf
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e Have ‘recently formed a new entity in the United States that has lawfully done business
since its creation and has substantial potential for rapid growth and job creation”;’3
e Possess at least 10 percent ownership in the entity at the time of adjudication;4
e Have “an active and central role in the operations and future growth of the entity, such
that his or her knowledge, skills, or experience would substantially assist the entity in
conducting and growing its business in the United States”;’5 and
e Meet one of these thresholds:
o Raise at least $250,000 from qualified U.S. investors with established track
records;
o Win at least $100,000 in grants or awards from federal, state, or local government
agencies; or
o Provide other “reliable and compelling” evidence that the startup will deliver a
“significant public benefit16

Up to three entrepreneurs per startup can qualify for IER parole. If an entrepreneur (or
entrepreneurs) and their startup meet these requirements, DHS may grant them parole for up to
30 months.17 After this period, the entrepreneur can apply for a single extension of parole for at
most another 30 months, if the startup continues to provide a “significant public benefit” as
proven by increases in capital investment, job creation, or revenue.8

It is important to note that U.S. Citizenship and Immigration Services (USCIS) processes IER
applications and U.S. Customs and Border Protection (CBP) officially grants IER parole at a port
of entry. When an IER petition is approved, USCIS recommends that CBP grant the beneficiary
entry into the United States for a certain amount of time up to 30 months. Then CBP can decide
whether to follow that recommendation, or grant entry for a shorter period.’?

While the IER is not a typical immigration pathway, it fills a gap for entrepreneurs that more

common immigration statuses cannot satisfy. Other statuses have lengthy processing times or
backlogs which are incompatible with launching a startup (H-1B and EB-2), require a significant
amount of personal wealth (EB-5), necessitate establishing the business in another country first

13 “International Entrepreneur Rule." Department of Homeland Security. January 17,2017. https:.//www.govinfo.gov/content/pkg/FR-2017-01-17/pdf
2017-00481.pdf

14 “The International Entrepreneur Rule” Boundless. September 19, 2017. https:/www.boundless.com/blog/the-international-entrepreneur-rule,

15 “International Entrepreneur Rule." Department of Homeland Security. January 17,2017. https:/www.govinfo.gov/content/pkg/FR-2017-01-17/pdf,
2017-00481.pdf

16 “The International Entrepreneur Rule” Boundless. September 19, 2017. https://www.boundless.com/blog/the-international-entrepreneur-rule
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19 “International Entrepreneur Rule." Department of Homeland Security. August 31, 2016. https:/www.federalregister.gov/documents
2016/08/31/2016-20663/international-entrepreneur-rule
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(L-1, E-1, and E-2), or require the entrepreneur to already be at the top of their field (O-1 and EB-1),
which is uncommon for most startup founders.20

The IER is currently the only path to work in the United States that was designed specifically for
attracting talented startup entrepreneurs, and should be reimplemented swiftly so it can achieve
its full potential. In addition, the IER gives U.S. investors a strong interest in ensuring that the
entrepreneurs are successful and that they integrate well while in the United States. Qualified
investor organizations are highly motivated to put their money into strong teams with a high
capability to execute.

A ROCKY START: KEY TAKEAWAYS FROM THE LAST FOUR YEARS

Unfortunately, implementation of the IER has had a host of issues. On January 17,2017, the final
rule for the IER was published in the Federal Register, just days before President Trump was
inaugurated. It was supposed to come into effect on July 17 of that year. On July 11, however,
DHS delayed the effective date with the stated intention of rescinding the IER completely, thus
dissuading potential applicants from taking advantage of it.2' The Trump Administration was
against any expansion of parole authority and directed its energy to reducing immigration levels
to an unprecedented extent.22

In December 2017, however, the U.S. District Court for Washington, DC ordered DHS to stop
delaying and to begin accepting IER applications.?3 It did so, grudgingly, warning applicants that
the administration still sought to eliminate the program.

Then, in May 2018, DHS issued a proposed rule in the Federal Register to formally rescind the
IER, creating even more confusion and casting another cloud over the program.24 Even though
this rescission rule was never finalized and therefore never took effect, the contentious early
history of the IER stunted its potential and convinced an untold number of entrepreneurs to look
elsewhere to start their businesses.

For those few who nevertheless chose to pursue entrepreneurship in the United States via the
IER, the application process was grueling. Attorney Elizabeth Goss, one of the few immigration
lawyers in the country who had a client approved for IER parole thus far, notes that many of the
difficulties she faced during the application process were likely related to the unfamiliarity DHS

20 Siskind, Gregory. “Comment Submitted by Gregory Siskind." U.S. Citizenship and Immigration. June 25, 2018. https:/beta.regulations.gov/comment/
USCIS-2015-0006-1673

21 "Removal of International Entrepreneur Parole Program.” Homeland Security Department. May 29, 2018. https:.//www.federalregister.gov/documents
2018/05/29/2018-11348/removal-of-international-entrepreneur-parole-program

22 Rand, Doug and Stuart Anderson. “Doesn’t Trump's America Need More Entrepreneurs?” Bloomberg Opinion. June 14, 2018. https:/
www.bloomberg.com/opinion/articles/2018-06-14/trump-s-plan-to-kill-international-entrepreneur-rule-hurts-u-s

23 "USCIS to Begin Accepting Applications under the International Entrepreneur Rule.” U.S. Citizen and Immigration Services. December 14, 2017.
https:.//www.uscis.gov/archive/uscis-to-begin-accepting-applications-under-the-international-entrepreneur-rule

24 "Removal of International Entrepreneur Parole Program.” Homeland Security Department. May 29, 2018. https:.//www.federalregister.gov/documents
2018/05/29/2018-11348/removal-of-international-entrepreneur-parole-program
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had with implementing the rule. The two biggest pain points were the difficulty of obtaining
investment history information from her client's investors and the discretionary nature of IER
parole length.

First, in order to be approved, the applicant must provide proof that their investors are “qualified”
as defined in the IER. This includes having the investor organization prove that it has invested in
startup entities worth no less than $600,000 over a five-year period and that at least two of these
startups created at least five full-time jobs and generated at least $500,000 in revenue with an
average annualized revenue growth of at least 20 percent—all information that is not commonly
shared with outside parties.

Next, after compiling all of the necessary evidence and fielding requests for additional
information from the agency, Goss' client was only granted a year-long parole by CBP instead of
the full 30 months. The entire application process itself took one year.

Former USCIS Deputy Chief of the Adjudications Law Division Sharvari Dalal-Dheini, who
observed the initial implementation of the IER within the agency, echoed some of Goss' points
about the difficulty of obtaining IER parole. She agreed that the standards in the IER regulations
are very high and have likely dissuaded potential entrepreneurs from applying. In particular, the
requirements to be considered a qualifying investor are restrictive, as the investor organization
must be majority-owned by U.S. citizens or permanent residents.25 It is not uncommon, however,
for high-profile investor organizations to have foreign investors.

That said, many groups have strongly advocated for the IER, noting that there is no other
adequate pathway for startup entrepreneurs. Greg Siskind, another leading immigration lawyer,
explained in a public comment that IER parole is no less risky than holding a nonimmigrant work
visa, at least as long as USCIS has rescinded its policy of deference for prior determinations for
status renewals.?6 He also outlined how other immigration pathways are inadequate for startup
entrepreneurs, a summary of which can be found in the following table.2”

25 “International Entrepreneur Rule.” Department of Homeland Security. January 17, 2017. https:.//www.govinfo.gov/content/pkg/FR-2017-01-17/pdf,
2017-00481.pdf

26 Siskind, Gregory. “Comment Submitted by Gregory Siskind.” U.S. Citizenship and Immigration. June 25, 2018. https:/beta.regulations.gov/comment,
USCIS-2015-0006-1673

27 |bid.
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TABLE 1: A COMPARISON OF ALTERNATIVE PATHWAYS FOR STARTUP ENTREPRENEURS AND THEIR DRAWBACKS

Potential pathway for

Requirements Reasons pathways are not adequate

entrepreneurs for startup entrepreneurs

L-1 - Intracompany
transferee (temporary status)

The business must be
operating both inside and
outside the U.S. for a year.
The executive, manager, or
specialized knowledge
employee must be employed
abroad full-time for one year
prior to transfer to the U.S.

The startup must be founded in
another country and expand to
the U.S,, negating the benefits of
starting a business in the U.S.
The entrepreneur must already
have significant funding and a
founder already in the U.S.

H-1B - Specialty occupation
worker (temporary status)

Employers must be able to pay
the candidate the prevailing
wage according to the
geographic area in which the
business is located.

The number of H-1Bs is capped
at 85,000 per year.

H-1B holders must legally be an
‘employee” who does not have
sole decision-making authority,
which can be difficult to structure
as a startup founder.

Startup founders regularly
underpay themselves to ensure
more money goes to the
business.

Startups often lose money in the
first few years, making it difficult
to prove that the business would
be able to pay an employee the
prevailing wage.

O-1 - Extraordinary ability or
achievement (temporary
status)

This status is reserved for
those with extraordinary
abilities “sustained by national
or international acclaim.”

Current standards used to judge
“extraordinary ability” are very
high and create a bias towards
those with very documentable
awards/accomplishments,
typically not recognizing investor
funding.

This may help a small number of
accomplished entrepreneurs, but
renders many young
professionals with innovative
ideas ineligible.

E-1 and E-2 - Treaty traders
and investors (temporary
status)

These visas are only available
for the countries which have
signed certain treaties with the
u.s.

To be eligible, investments
must be made by those from
the same country in which the
business started.

The founder must have at least
50 percent ownership of the
business.

This excludes entrepreneurs from
many countries that do not have
treaties with the U.S., including
India, China, and Russia, among
others.

It is common for startups to have
founders from more than one
country, or also have an
American founder, rendering
them ineligible.

It is necessary to give small
portions of ownership to
investors in each funding round,
quickly making it very difficult for
a startup founder to maintain at
least 50 percent ownership.




EB-1 - First preference,
employment-based
(permanent residency)

One type of EB-Thas
requirements that are similar to
0-1s in that beneficiaries must
‘demonstrate extraordinary
ability.”

EB-1s for “‘multinational
managers or executives” are
for those who have been
employed outside the U.S. for
at least one year with a
business that has been active
in the U.S. for at least one year.

Many early-career entrepreneurs
will not meet the extraordinary
ability requirements.

The executive/manager pathway
for EB-1s is inadequate as well,
because the startup would have
to be founded in a different
country, negating the economic
benefits of its launch in the U.S.

EB-2 - Second preference,
employment-based
(permanent residency)

Beneficiaries must have an
advanced degree or 10 years of
work experience

National Interest Waivers
(NIWs)—which remove the
requirement for a lengthy labor-
market test—are only granted
to those with exceptional ability
and whose employment would
‘greatly benefit the nation.”

This high level of work experience
may work for some founders but
does not allow those earlier in
their careers or without advanced
degrees to benefit.

USCIS does not consistently
approve NIWs for entrepreneurs.
NIW adjudications also take up to
a year, which is too long for an
entrepreneur looking to launch a
startup.

EB-3 - Third preference,
employment-based
(permanent residency)

Approval requires an individual
labor certification from the
Department of Labor.

Founders cannot obtain an
individual labor certification
because they have ownership or
control over the business and
cannot conduct a typical market
test for the position.

EB-5 - Immigrant investor
program (permanent
residency)

To be eligible, the beneficiary
must invest at least $900,000
or $1.8 million (depending on
the location) and create or
preserve at least 10 full-time
jobs for U.S. workers.

Only entrepreneurs who are
independently wealthy would
qualify for an EB-5, which is rare.
Processing times can also extend
to over two years, with consular
processing taking another six
months, which is too long to wait
to found a startup.

THE ROAD AHEAD: GETTING THE MOST OUT OF THE INTERNATIONAL ENTREPRENEUR RULE

The IER, if allowed to work properly, fills an important gap in the immigration system. The Biden
Administration has an opportunity not only to revive the IER but to address some of the
implementation difficulties of the last several years and make the program more effective. There

are three levels of changes that can be made to strengthen the IER:

e |Improve marketing and outreach to make it clear to practitioners and stakeholders that
the IER is available and workable.

e |mplement non-regulatory changes such as improving program operations and issuing
updated policy guidance to make evidentiary standards clearer.

e Solidify the program through new regulations, such as adding a more durable qualified

investor status.




Program marketing and outreach improvements

At the broadest level, for the IER to live up to its full potential, it needs the credible backing of the
administration, publicly committing to the rule and its improvement based on feedback from the
broader community. Immigration lawyers play a vital role in guiding their clients through the
labyrinthine process of navigating various immigration channels and they are unlikely to
recommend their clients pursue the IER unless they believe that it is a “real” program with well-
articulated standards and a reasonable processing timeline.

This can be achieved in a number of ways. First, vocal support and recognition of the program by
the White House and high-ranking administration officials will raise the profile of the IER and
indicate that the program will be actively administered and improved over time.

Second, DHS can make a concerted effort to market the program, highlight the IER specifically as
an option for qualified candidates, compare the different pathways for legal residence for
talented international students, and be sure to circulate such information with U.S. colleges and
universities where many potential entrepreneurs will be studying.

With the IER being a relatively new program, it is likely to face additional implementation barriers
that are difficult to anticipate beforehand. Accordingly, it will be important to create and maintain
real-time feedback mechanisms that allow external stakeholders to flag unnecessary
bureaucratic hurdles or improperly targeted eligibility criteria. One option for facilitating feedback
would be to use an existing DHS council under the Federal Advisory Committee Act (FACA) to get
real-time implementation suggestions from such stakeholders as immigration lawyers, venture
capital firms, and international student groups—for example, the Homeland Security Academic
Advisory Council (HSAAC).28 Questions regarding the optimal investment size minimum, the
structure of qualified investment groups, and the process for U.S. border entry will be better
addressed with the buy-in and input of the communities that are most impacted by them.

Guidance documents and operational improvements

Given the fairly wide scope for agency discretion in the administration of the |ER, there are many
ways of improving implementation simply by issuing new guidance documents and streamlining
operations, among other sub-regulatory actions that do not require altering existing regulations.

As described above, past applicants to the IER program were approved by USCIS but granted
entry by CBP for a shorter period of time than the full 30 months. This increases uncertainty for
future applicants and makes it much more difficult for an entrepreneur to launch a startup and
cultivate its success prior to the parole period ending. In addition, to obtain a renewal |ER status,
the startup must meet stringent requirements, and shortening the amount of time the
entrepreneur has to satisfy those requirements adds a significant burden—dissuading future
applicants and forcing entrepreneurs with innovative ideas out of the country prematurely. This

28 "Homeland Security Academic Advisory Council (HSAAC)." Department of Homeland Security. January 2021. https://www.dhs.gov/homeland-security-
academic-advisory-council-hsaac
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could be mitigated by issuing internal guidance that directs USCIS and CBP to grant beneficiaries
the full 30 months of parole, absent extraordinary circumstances.

In addition, one of the biggest pain points during the application process is proving that an
entrepreneur’s investors are qualified. Often the information that is required is not publicly
available or is proprietary. For Goss' client, it took an entire year to gather the right information to
satisfy the investor requirements. USCIS could simplify the process, making it clearer what
documentation is necessary, and making it easier for investing organizations to provide
information without compromising sensitive financial data in certain cases. In addition, once an
investing organization has proven to USCIS that it is qualified, it should be allowed to refer back
to its previous documentation for future IER approvals for a period of time (e.g. three years). This
would encourage more U.S. investors to become willing participants in the IER program, since
the bureaucratic hurdles would be viewed as more a one-time cost rather than a recurring issue.

An alternative approach to streamline the process of verifying qualified investor status would be
to look to the “accredited investor” process adopted by the Securities and Exchange Commission
(SEC) for private placements.2 Rather than have investors submit sensitive financial data to the
SEC, the agency allows investors to submit a sworn affidavit that indicates the investor meets
the standards for accreditation under penalty of perjury. This process is much simpler for
investors and the SEC alike, and would surely save DHS both time and resources.

Lastly, DHS could issue further clarification on what would satisfy the “alternative evidence”
standard for IER eligibility. If an entrepreneur does not have $250,000 in investor funds or
$100,000 in government grants or awards, they can still qualify for IER parole if they can prove
that their startup has “significant potential for rapid growth and job creation." USCIS guidance in a
Policy Memorandum could encourage adjudicators to place particular weight on evidence that
the startup will:
e Be headquartered and creating jobs in a rural area or region with high unemployment;
e Commercialize new technologies in high-priority industries for the nation, such as
cybersecurity, biotechnology, and artificial intelligence;
e Tackles societal issues such as racial or economic disparities; or
e Create not just a sufficient number of jobs to satisfy the minimum requirements of the
IER, but also jobs that are sufficiently high-paying or high-quality as measured by salary
or necessary skills.

Regulatory improvements

While guidance documents can be a useful near-term tool to improve the functioning of the IER
and allow flexibility for the agency, ultimately the program will have more stability if long-term
changes are established in regulation.

29"17 CFR § 230.501 - Definitions and terms used in Regulation D" Cornell Law School Legal Information Institute. January 2021. https./
www.law.cornell.edu/cfr/text/17/230.501
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First, new rulemaking should be used to formalize guidance once the agency has worked out
more definitive and objective standards around a more durable definition of “qualified investor”
and evidentiary standards for “rapid growth and job creation.” Increasing stakeholder certainty in
the long-term viability of the rule will be key to its uptake and success.

Second, new rulemaking should be used to help bridge the gap between the IER and existing
immigration pathways for permanent residence. It would be a perverse outcome if successful
entrepreneurs were forced out of the country after their parole term concluded. Policymakers
should identify natural “bridge” statutes for individuals on the IER to graduate into, and make the
operation of a growing U.S. business an explicit criterion for eligibility. For instance, the EB-2
green card overlaps well with the skill sets and purpose of the IER, as it is meant for a “foreign
national who has exceptional ability."30 Almost by definition, the successful launch of a growing
U.S. business should demonstrate exceptional ability. Modifying the EB-2 and National Interest
Waiver rules, as described in Table 1, to explicitly include entrepreneurship as a qualifying
criterion will provide a natural on-ramp to permanent residence and the continued long-term
operation of the entrepreneur’s business.

The role of Congress

Finally, it is important to note that while the IER is a promising tool for making the United States a
welcoming home to international entrepreneurs in the immediate term, even with all the
proposed changes above, it may not be sufficient. The uncertainty around long-term permanent
resident status in the United States, which cannot be granted through parole alone, and
uncertainty around future political changes to (or suspension of) the program could prevent the
IER from being maximally effective. Over the longer term, Congress should pass more enduring
startup visa legislation, expand the number of green cards available, and reform existing
immigration pathways such that they would be more suitable for an international entrepreneur
seeking to start a firm in the United States.

In fact, not one but two statutory pathways for entrepreneurs were already passed by the Senate
in its bipartisan 2013 comprehensive immigration bill.31 Congress should consider reintroducing
these pathways, updating them with the best parts of the IER while maintaining DHS' flexibility.
Such changes include:

e Removing the 2013 bill's requirement for applicants to submit a business plan, which
DHS adjudicators are unlikely to have adequate time and expertise to review—unlike
professional investors with “skin in the game”

e Allowing a simplified process to evaluate the qualifications of the startup'’s investors, with
deference to previous approvals

30 “Employment-Based Immigration: Second Preference EB-2." U.S. Citizenship and Immigration Services. January 2021. https://www.uscis.gov/working-

in-the-united-states/permanent-workers/employment-based-immigration-second-preference-eb-2

31"S.744 - Border Security, Economic Opportunity, and Immigration Modernization Act." Congress. Senator Chuck Schumer, December 10, 2014.
https://www.congress.gov/bill/113th-congress/senate-bill/744/text?q=%7B%22search%22%3A%22s744%22%7 D#toc-id46d8a84b-6df5-42eb-b444-
be937e47b88c
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e Providing a more explicit way for adjudicators to account for the value of a startup being
accepted into an exclusive accelerator program as evidence of its potential for rapid
growth; and

e Granting DHS the flexibility to adjust investment and revenue thresholds to account for
changing industry standards.

In addition to these changes, Congress should make a point to gather stakeholder feedback on
the details, particularly on the definition of a qualified investor, to ensure that no legitimate
investors are barred from participating.

WHAT IS THE POTENTIAL IMPACT OF A FULLY IMPLEMENTED IER

Baseline job creation estimate

We have developed a few baseline estimates as to the number of jobs that could be created
through the IER by using a similar methodology as the one used by the Kauffman Foundation in
their earlier paper estimating the job impacts of a statutory Startup Visa.32

To begin with, we use the DHS estimate that the IER will attract 2,940 entrepreneurs per year
with one founder for each firm. However, starting a business is difficult, and some percentage of
firms will fail each year. Using the Business Employment Dynamics (BED) dataset from the U.S.
Bureau of Labor Statistics, we can see the percentage of firms starting in 2010 that survived
from year to year among the “Professional, scientific, and technical services,” category which we
believe to be the closest analogue for the types of firms likely created under the IER.33

Survival rate of firms by age

Survival
rate

Year 0 Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Chart: Caleb Watney (PPI) - Source: Census Bureau + Created with Datawrapper

32 Stangler, Dane and Jared Konczal. “Give Me Your Entrepreneurs, Your Innovators: Estimating the Employment Impact of a Startup Visa." Ewing Marion
Kauffman Foundation. February 2013.
https://www.kauffman.org/wp-content/uploads/2019/12/startup_visa_impact_final.pdf

33 The survival rate varies a bit across different industries, but the survival rate across all firms is actually slightly higher than the one for professional
services, so this estimate errs on the side of being more conservative.
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Then, we can create an estimate for the total number of surviving entrepreneurs that remain in
the country that entered through the IER and add the addition of a new entrepreneur class that
joins each year.34

Projected number of entrepreneurs

Number of
surviving
entrepreneurs

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Created with Datawrapper

Finally, we can apply a simple job creation rate under a number of scenarios. Under the most
conservative scenario, we estimate the number of jobs created if surviving firms create only the
required 5 jobs over a 30 month period to satisfy the terms of the program and be eligible for
parole renewal. We then assume no further job growth while the firm survives.

In the second scenario, we estimate job growth under the assumption that each of these firms
mirrors the average job creation rate of a U.S. firm its age so long as it survives. To estimate this
we used the BED dataset and the average employment of firms at age 1, age 2, age 3, and so on
starting in 2010.3%

Finally, we consider the scenario in which 50 percent of these firms are in STEM fields and have a
corresponding higher rate of job growth. We use the estimate of Vivek Wadhwa from a prior
Kauffman study, which found that the average immigrant technology or engineering startup in
their sample from 2006 - 2012 had 21.37 employees.36 The other 50 percent of firms are
assumed to mirror the average U.S. job creation rate for a firm that age. Fundamentally, this third
scenario is trying to capture the idea that while the average US firm begins to slow down the rate

34 We make the assumption here that surviving entrepreneurs are able to achieve permanent residence in the U.S. upon completion of their parole period.

35 For instance, the average 1 year old firm started in 2010 employed 5.6 people, while the average 2 year old firm started in 2010 employed 6.5 people,
so the implied employment growth for firms aging from year 1 to year 2 is 0.9.
https://www.bls.gov/bdm/us_age_naics_00_table7.txt

36 To mirror the Kauffman startup visa methodology we assumed the average age of companies in this sample was four years old. So STEM firms under
this assumption create 5.34 jobs per year and continue at that rate into the future. https:/www.kauffman.org/entrepreneurship/reports/immigration-
and-the-american-economy/americas-new-immigrant-entrepreneurs-then-and-now,
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of job creation after the first several years, the types of entrepreneurs and investors likely to make
use of the IER are those disproportionately in the” high-growth young firm” category that will
sustain fast rates of job growth overtime.3”

The table below shows these three scenarios applied to the projected entrepreneur population:

Number of

surviving Minimum U.S. Average Firm | With 50% STEM

entrepreneurs required Job Growth
End of year 1 2,193 4,386 12,281 11,998
End of year 2 4,021 8,042 13,926 17,702
End of year 3 5,594 10,839 15,028 22,454
End of year 4 6,976 10,839 15,857 26,559
End of year 5 8,216 10,839 16,725 30,303
End of year 6 9,343 10,839 17,514 33,709
End of year 7 10,375 10,839 18,236 36,827
End of year 8 11,325 10,839 18,711 39,600
End of year 9 12,212 10,839 19,155 42,191
End of year 10 13,047 10,839 19,739 44,714
Total 10 years 99,140 167,172 306,056

37 Decker, Ryan et. al. “Where has all the skewness gone? The decline in high-growth
(young) firms in the U.S." European Economic Review. 2016 http://econweb.umd.edu/~haltiwan/EER_DHJM.pdf
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Annual US Job Growth from IER

Using DHS estimate of 2,940 entrepreneurs per year

us.
Average
Firm Job

/ Growth
Minimum

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Chart: Caleb Watney (PPI) + Created with Datawrapper

After 10 years, the IER could bring in more than 13,000 new businesses and create more than
300,000 jobs in the United States. While this projection is already promising, the IER has the
potential to contribute even more to the economy.

Reasons for optimism

The above job creation projections are all based on the assumption by DHS that a fully
implemented IER will attract 2,940 entrepreneurs per year—but there is good reason to expect a
much higher level of uptake. Entrepreneurs, investors, and local communities are all responsive
to potential opportunities, and if they perceive that the IER program is workable and stable for the
immediate future, they are likely to adapt their own practices to better utilize this pathway.

VENTURE CAPITALISTS

For instance, firms and individuals that have a proven track record of investing in international
entrepreneurs through the IER may begin to specialize in such cases and seek out promising
potential entrepreneurs from around the world and encourage them to apply for IER status in the
first place. Today a few groups like Unshackled Ventures specialize in finding, investing in, and
bringing international entrepreneurs to the United States through the limited immigration
pathways that already exist.38 With a dedicated path to entry for international entrepreneurs,
many more such firms would likely come to exist. Similarly, major venture capital groups with

38 "Home Page." Unshackled Ventures. January 2021. https://www.unshackledvc.com
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significant foreign investment may reorganize their structure to ensure that their U.S. investment
arms are majority-owned and controlled by U.S. citizens and permanent residents, thereby
satisfying the eligibility requirements for qualified investors under the IER.

STATE AND LOCAL GOVERNMENTS

States and local governments frequently award competitive research grants on a wide range of
R&D and business development topics,3? and would likely expand these efforts if they also
entailed a legal path to residence for international entrepreneurs. Legislative proposals like the
Economic Innovation Group's “Heartland Visa"—largely endorsed by the Biden presidential
campaign—would have Congress create a new immigration pathway to promote regional
economic development through state- and city-sponsored visas.40 Essentially, a pilot version of
this proposal could be pursued immediately through the IER as states and localities that award
at least $100,000 to promising international entrepreneurs could thereby ensure the creation of a

new startup in their region.

INTERNATIONAL STUDENTS

In addition, international students studying here would know ahead of time that a path exists for
those starting a successful business, and could organize their studies and plans accordingly.
This could end up having a very large impact, given the startling finding that foreign-born STEM
PhDs are not currently founding or working for U.S. startups at the rate we would expect given
their stated career interests.

Economists Michael Roacha and John Skrentny found that immigration barriers are a significant
deterrent in these PhD graduates’ ability to realize their startup career interests, compelling them
to either leave the country or work at larger U.S. firms where visa pathways are more well-
established.41

“Foreign PhDs are as likely as U.S. PhDs to apply to and receive offers for startup jobs, but
conditional on receiving an offer, they are 56 percent less likely to work in a startup. This
disparity is partially explained by differences in visa sponsorship between startups and
established firms and not by foreign PhDs’ preferences for established firm jobs, risk tolerance,
or preference for higher pay. Foreign PhDs who first work in an established firm and
subsequently receive a green card are more likely to move to a startup than another
established firm, suggesting that permanent residency facilitates startup employment. These
findings suggest that U.S. visa policies may deter foreign PhDs from working in startups,
thereby restricting startups’ access to a large segment of the STEM PhD workforce and
Impairing startups’ability to contribute to innovation and economic growth.”

39 Consider for example https:/development.ohio.gov/bs_thirdfrontier/ and https://www.sep.benfranklin.org

40 Ozimek, Adam, Kenan Fikri and John Lettieri. “From Managing Decline to Building the Future.” EIG. January 2021. https:/eig.org/heartland-visa

41 Roach, Michael and Skrentny, John, "Why foreign STEM PhDs are unlikely to work for US technology startups,’ PNAS, August 2019.
https://www.pnas.org/content/116/34/16805.short
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This is further evidence that America has a latent population of foreign-born entrepreneurial
talent that could be effectively unlocked by creating better pathways for them to stay in the
United States while launching or working for a startup.

In short, the prior estimate of IER leading to 100,000 - 300,000 jobs over 10 years, generated by
fewer than 3,000 startups per year, is likely a lower bound. Consider that angel investors in the
United States fund about 63,000 startups per year, most of them in STEM fields.42 Roughly one
quarter of tech startups have at least one foreign-born founder, who was able to stay in the
United States, thanks to an immigration pathway not designed for entrepreneurs.43

With a permanent, predictable pathway for international entrepreneurs, it is reasonable to expect
far more than 3,000 additional founders to choose the United States over other alternatives,
leading to significant job creation in the aggregate. If we instead adjust the number of incoming
immigrant entrepreneurs to 5,000, more than 500,000 jobs could be created over 10 years. And if
10,000 immigrant entrepreneurs came each year, more than a million jobs could be created over
10 years.

Total 10 year job creation from the IER

Number of projected jobs created under different yearly entrepreneur flows

I Minimum required [Jl] U.S. Average Firm Job Growth | With 50% STEM Firms

™
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99K 115K
2,940 5,000 10,000

Created with Datawrapper

It is also worth remembering that today’s startup can become tomorrow'’s industry-shaping giant.
Among America’s first four trillion-dollar companies, one was co-founded by an immigrant
(Google), two were founded by the children of immigrants (Amazon and Apple), and one is run by

42 Field, Anne. “What is an angel investor? Who they are, what they do, and how they help startups grow.” Business Insider. November 12, 2020. https:/
www.businessinsider.com/what-is-an-angel-investor

43 Wadhwa, Vivek. “America's New Immigrant Entrepreneurs: Part " Duke Science, Technology and Innovation. June 11, 2007. https:/papers.ssrn.com
sol3/papers.cfm?abstract_id=990152
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an immigrant (Microsoft). These four companies alone employ over 676,000 people in the United
States_lm, 45, 46, 47

The bigger picture

In addition to the direct job gains, adding more international entrepreneurs could help reverse the
decades long decline in American economic dynamism.48 Fewer American firms are being
started, fewer firms are exiting,49 and the resulting slowdown has coincided with a slowdown in
productivity growth.50

Firm startup versus closure rate, 1990-2018
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44 "Google tells more than 100,000 employees in North America to work from home.” Pittsburgh Post-Gazette. March 11, 2020. https://www.post-
gazette.com/business/tech-news/2020/03/11/Google-tells-employees-in-North-America-to-work-from-home-coronavirus-covid-19/stories
202003110091

45 Levy, Nat. "Amazon tops 750,000 employees for the first time, addlng nearly 100,000 people in three months.” GeekWire. October 24, 2019. https://
. . - - -add -

46 “Two million U.S. jobs. And counting.” Apple, Inc. January 2021. https://www.apple.com/job-creation/

47 Liu, Shanhong. “Number of employees of the Microsoft Corporation in fiscal year from 2018 to 2020* (in 1,000s), by location.” Statista. August 12,
2020. https://www.statista.com/statistics/1032154/microsoft-employees-by-location
#:~:text=Microsoft%20Corporation%20is%20a%20major,States%20in%20fiscal %20year%202020.

48 “Federal Policies in Response to Declining Entrepreneurship.” Congressional Budget Office. December 29, 2020. https://www.cbo.gov/publication
56906

49 Fikri, Kenan. “Dynamism diagnostics: Five observations from the latest data.” Economic Innovation Group. October 1, 2020. https://eig.org/news/
dynamism-diagnostics-five-observations-from-the-latest-data

50 Decker, Ryan et. al. “Declining Business Dynamism: What We Know and the Way Forward.” American Economic Review. May 2016. https:/
www.aeaweb.org/articles?id=10.1257/aer.p20161050
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Stimulating the U.S. economy with more international entrepreneurs would very directly increase
the number of firms started in the country, but increased competition could also force U.S.
incumbents to become more nimble and adopt new technologies and products to survive and
thrive.

As concern continues to build on both the right and the left that the United States may be losing
its status as the world's leader in science and technology, one of the easiest ways to solidify this
lead would be to allow international entrepreneurs to build their companies in the United States

rather than in competitor nations.5" For emerging technologies like artificial intelligence, drones,
quantum computing, and biotechnology, this is especially important.5253

CONCLUSION

Countries all over the world are competing to attract the best talent to their shores. These efforts
include developing an environment that supports the establishment and growth of promising
startups. The United States, however, has no statutory immigration pathway designed for
entrepreneurs. To address this unnecessary handicap, DHS established the International
Entrepreneur Rule in 2017 to welcome foreign-born entrepreneurs with innovative ideas with high
growth potential. Unfortunately, the IER was never fully implemented by an administration
determined to eliminate it.

IER has survived, however, and now is the time to strengthen it. This paper provides a suite of
recommended improvements to bolster the IER and ensure that the United States is better
positioned to attract international entrepreneurs. Tens of thousands of entrepreneurs and
subsequent economic growth are at stake. The IER is a valuable tool in the economic toolbox—
not only for the federal government but for states and localities as well—which can attract
entrepreneurs to settle throughout the United States. It should be fully implemented and
reinforced. The United States has a renewed opportunity to solidify its reputation as the best
place on Earth to start and grow a new company.

51 Manning, Robert. “The U.S. Finally Has a Sputnik Moment With China." Foreign Policy. October 29, 2020. https:/foreignpolicy.com/2020/10/29/us-
china-sputnik-moment-technology-competition-semiconductors

52 Watney, Caleb. “The Egghead Gap." The New Atlantis. January 2021. https://www.thenewatlantis.com/publications/the-egghead-gap

53 Kenan Fikri, “Dynamism Diagnostics: Five Observations from the Latest Data,” Economic Innovation Group, October 1, 2020, https://eig.org/news/
dynamism-diagnostics-five-observations-from-the-latest-data.
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